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The above-entitled case camme on for trial upon remand after appeal on August 30, 2004 in
Department One of the above-entitled court, the Honorable Melinda M. Reed presiding, without a
Jury. : |

Scott K. Kuney and Steven M. Torigiani, of the Law Offices of Young, Wooldridge, and ‘

‘Gene Tanaka and Jill N. Willis of Best, Best and Krieger appeared as counsel for plaintiff/cross-

defendant/cross-complainant North Kem -Water Storage District (*North Kerrn™); Gene R.
McMurtrey, James A. Worth and Daniel N. Raytis of McMurtrey, Hartsock and Worth appeared as
counsel for defendant/cross-complainant Kem Delta Water District (“Kem Delta™); and Colin L.
Pearce and Matthew K. Kliszewski of Duane, Morris appeared as counse] for cross-defendant/cross-
complainant City of B‘akersﬁeld (“City™).

Evidence, both oral and documentary, having been presenied by all parties, the cause having -
been argued and submitted for decision, and the court having cﬁused to be made and filed hersin its
written statement of decision.

IT IS HEREBY ORDERED, ADFUDGED AND DECREED that judgment on the trial
upon remand of the above-entitled action is hereby rendered as set forth in the attached Statement
of Decision, which Statement of Decision is incorporated herein by this reference and made a part
of this Judgment. |

I'T 1S FURTHER ORDERED, ADJUDGED AND DECREED that no party to tbis'éction
is deemed a prevailing party for the purpose of awarding costs or attorneys® fees, Accordingly, each

party shall bear its own costs and attorneys® fees.

b 2 OS5 — A

Melinda M. Reed, Judge of the Superior Court

NORTE KERN WATER STORAGE DISTRICT VS, [CERN DELTA WATER DISTRECT, CASE NO. 96-172919
JUDGMENT ’ -
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The above-entitled case came on for trial upon remand after appaalion August 30,2004 in |
Department One of the above-entitled coﬁrt, the Honorable Melinda M. Reed presiding, without a

Scott K. Kuney and Steven M. Tozigiani of the Law Offices of Young, Wooldridge, and
Gene Tanzake and Jill N, Willis of Best, Best and Krieger appeared as counse! for plaintfficross-
defenda.n‘t/cross -complainant North Kem Water Storage District ("North Kem™); Gene R.
McMurtrey, James A, Worth and Daniel N. Raytis of McMurtrey, Hartsock and Worth appeared as
counse] for defendant/cross-complainant/cross-defendant Kern Delta Water District ("Kemn Delta™);
and Colin L. Pearce and Matthew K. Kliszewslkd of Duane, Morris appeared as counse! for cross-
defend‘ant/cross-compiainant City of Bakersfield (“City™).

The parties introduced oral and docurnentary evidence and the cgsé was argued and submitied
for decision, Ih\e court, having considered the evidence and heéu:d the _&guﬁ:ents of counsel, and
being fully advised, issues the following statement of decision:

STATEMENT OF THE CASE

This action returned to this court upon remand after appeal. In the.prior trial of this action,
the Honorable Kenneth E. Conn found that Kern Delta Water District ("Kern Delte”) had forfeited
a portion of its Kem'Ri\{er entitlements for non-use during various five-year periods betwesn 1932
t0 1976, See Statement of Decision, March 31, 1999, at 9-10. Based upon Kem Delta’s use during
that period, the court ruled that Kem Delta possessed a preserved entitlement to approximately
159,286 acre-feet per year on average. See Iid. at 10,

The Court of 'Appaa.l reversed the determination of forfeiture, finding that the trial court erred
in two respects: (1) by failing to identify a specific five-year period for detén:njﬂing forfeiture, and
(2} in measuring the amount of water it found to. have been forfeited by Kern Delta, See North Kern
Warer Srarage Dist. v. Kern Delta Water Dist., No, F033370 (5th Dist, Jan. 31, 2003, as modified
Mareh 3, 2003) (unpublished opinion) (“Op.™), at 34.

i
i

NorTa KERN WATER STORAGE DISTRICT VS, KERN DELTA WATER DiSTRICT, CASE NO. 56-172915
STATEMENT OF DECISION
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+ The Court of Appeal ispeci_ﬁcaﬂy directed a retrial of the question “whether Kern Delia
forfeited by nonuse any part of its paper entitlements, based upon a mesasurement (day, month,
seasor, ete.), a specific five-year period, and a consideré.tion of all other relevant factors disclosed
by the evidence.” See Order Modifying Opinion and Denying Reheari;ug, filed March 3, 2003, at I,

The Court of Appeal also directed a retrial of all other issues (1) expressly raised by the
parties on [the] appeal but (2) not resolved by [the] opinion and not found in [the] opinion to have
been waived or abandoned for purposes of [the] appeal, and (3) putin controversy by reason of the
trial court's determination [of the question whether Xern Delta forfeited any portion of its paper
entitlements]. Op. at 47, as modified by Order Modifying Op. at I, 4.

‘On remand, the parties filed a joint case management conference statement addressing the
need to determine the speaiﬁc issues to be tried. Subsequently, each party filed a written brief in

support of its contentions regarding the specific issues to be tried on remand in accordance with the

‘Court of Appeal’s Opinion.

After the issue was briefed and érgued, this court ordered, on Septembgr 22, 2003, that the
following issues would be included in the retrial, in addition to Kem Delta’s forfeiture:
L. North Kern’s entitlement to any water found (1) forfeited by Kem
Delta’s predecessors prior to 1914, (2) appropriated by North Kem's predecessors
prior to 1914, (3) perfected by North Kem’s predecessors by putting the water to
beneficial use prior to 1914, and (4) not thereafter lost at any time by prescription,
abandomment or forfeiture; and
2. North Kern's tenth cause of action for demages against Kern Delta if
North Kern prevailed on its claim of entitlement to any forfeited water as describsd
above, See Order on Issues for Retrial Upon Remand Afier Appeal, September 22,
2003, at 6-7. o
This coqr‘tpalso ordered that severai issues be excluded from the retrial, as follows:
1. North Kem's seventh cause of action for unreasonable use;
2, Any issue related to forfeiture except whether Kem Delta forfeited any
part ofits entitlement based upon a particular appropriate mé&suremant and aspecific
NORTH KERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASE NO. 96.17251%

STATEMENT OF DECISION
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five-year period. Thus, whether Kern Delta’s release of water was proper and
authorized (1) as 2 beneficial use under Water Code section 1240, (2) as a sale or
transfer under Water Code section 1244, (3) as & change in diversion pursuant to
Water Code section 1706, (4) pursuant to lack of cmtoﬁsr demand, (5) under the
' MEHA end the Shaw Decres, and (6) under principals of equitable estoppel and laches -
will not be retried; and |
3. Bekersfield’s claim of right to any water found forfeited by Kem
Delta. See id, at 7. | |
. STATEMENT OF DECISION
I Five-Year Period
Water Code Section 1241 states, in part: L
when a person entitled to the use of water fails to.u.se beneficially all
or any part of the water claimed by him, for the purpose for which it
was appropriated or adjudicated, for a period of five years, such
unused water may revert to the public and shall be regarded as
unappiopriated public water.
A review of case law siaows that the five-year pe;riod preceding the lawsuit has historibally

been used as the appropriate five-year period. However, in this case, the Court of Ainpeai chose not

to restrict the five-year period to the one immediately preceding the commencement of the lawsuit. ‘

see Op. at 35. Instead, the court indicated the forfeiture period must bear a direct temporel
relationship 1o the time the contrary claim of right to water was made. See id

The appeliate court explained “the doctrines of forfetture, adverse possession, abandonment
and prescription are all r;elated” and cannot be “adjudicated in the abstract without the presence of
& competing claim” to the water in question. See id The appellate court further indicated that,
historically, courts have looked to a clash of rights —wﬁere both sides are asserting competing claims
— 1o establish a point of referencé for forfeiture. See id at 35-37. The court specifically noted that
no court has allowed a claimant to perfect a current forfeiture by reaching bacl:; intimetoa périod
when there was no clash of rights, or to pluék a five-year period from any point during tf:e period

of ownership, perﬁaps much before the assertion of the competing claim. See Op. at 36-37.

_NorTe KXRN WATER STORAGE DISTRICT V5, KERN DELTA WATER DISTRICT, CASE NO. 96-172910
STATEMENT OF DECISION
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This court agrees with the City that it is important 1o note the factual context of this case at
the time the eppellate court rendered its decision. During the first trial, the partiss focused on facts
and events concerning their historical use of water rights thet took place throughout and in excess
of an entire century, The original trial court selected a 45 year period as the forfeiture period. The
appellate court indicated that selection of a 45 year period was error and directed the retrial court to
select a spécific five-year period. See Op. at 35, 47.

Further, the appellate court determined, based on the evidence before it, that there was no
competing claim fo the water rights until 1976, when Kern Delta sought to eﬁpand its historical use,
which affected the amount of water available for the Junior right holders. See Op. at 27. Thus, the
court speclﬁcally held that the five-year period must be no later than the five years immediately
preceding 1976, See id at 36. However, because of the possﬁ':ﬂny of tolling agreements, earlier
suits and objecﬁgns arising from a clash of rights, the court directed fhe retrial coﬁr_t to define the
exact period of measurement. See zd at 36, n.37, |

This court finds the City’s point stated in its written bdef regarding clash of rights to be
persuasive regarding the appellate court’s direction on this issue.! The City contends that, in Hght
of the appellate court’s findings and directions, the appellate court essentially left it to this court to
determine when the present dispﬁte arose. The City is correct in claiming that the clash of rights,
the competing claims, the dispute and the fight leading to & claim of forfeiture must-have
relationship to the issues, to the claims, and to the pariies in this lawsuit.

As to when the present dispute arose and the slements that must be shown in order to
establish a clash of rights in this case, the court is bound to follow the law of the case and the
appellate court’s findings concerning the law on forfeiture, Thus, this court finds that a dispute or
clash of right; between the parties must consist of: (1) 2 formal claim by a party to the lawsuit (or

its predecessor in interest) providing notice to a prior appropriator that the claimant has a right 1o the

'During the retrial, the parties were directed to prepare written briefs regardmg how the |
concept of “clash of rights” should be applied in the instant case. All partles ﬁied their “clash of
ts” briefs on October 18, 2004.

NORTH KERN WATER STORAGE DISTRICT V8, KXERN DELTA WATER DISTRICT, CASE NO, 96-172519
STATEMENT OF DECISION
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prior appropriator’s entitlement based on nonwse by the prior appropriator and that the subseguent

appropriator’s water rights have been interfered with, injured, or invaded by the original

appropriator, and (2) an objection by the original appropriator to the subsequent claim of right. -
The court now turns to the individual historical events that' North Kem contends establish

a clash of rights 50 as 1o bring about the five year forfeiture period. S e e e
A, Farmers Canal Cumpény vs. J.R. Simmeons

The first event is the Farmers Canal Company versus J.R. Simmons lawsuit, which was fled

in 1895.% This lawsuit resulted in the Shaw Decree that set forth the appropriative rights of the first

point holders and established an order of priority. The Shaw Decree also confirmed Kemn Island’s
right tc.a the first 300 cubic fest per second D:f the river as previously stated in the Miller-Haggin
Agreement.’ The court specifically finds, as did the original trial court and the appellate court, that
t_he Shaw Decreg conclusively established the actual and perfected appropriative rights of the
parties.’ |

The defendants in the Farmers case included a small number of partiss who took water from
the South Fork of the Kem River. For the most part, the defendants had not signed the
Miller-Haggin Agreement and were not parties to it.. The defendants had closed the head gate to the

*Farmers Canal Company, et. al. v. J. R. Simmons, et. al. (Kem County Superjor Court Case-
No. 1901}, complaint filed February 14, 1895, (Ex. No, 489),

*The Miller-Haggin Agreement of 1888 (“MHA™) is the settlement agreement reached
between the parties in the landmark case of Lux v. Haggin (1886) 69 Cal. 255. Among other things,
the MHA ezpportioned the rights to the flow of the Kemn River between the upsiream users
(appropriators) and the downstream users (riparians). Those holding upsiream rights are the
predecessors in interest to the parties of this action and are sometimes referred to as the “frst point
interests.” (Ex. No. 46), '

*Kern Delta’s Shaw Decree entitlements (and respective dates of priorities and rates of fow)
which are the subject of the retrial are as follows: Kern Island (1%), January 1, 1870, 300 cfs; Buena
Vista (1%), July 15, 1870, 80 cfs; Stine, Decernber 15, 1872, 150 cfs; Farmers, April 20, 1873, 150
cfs. See Farmers Canal Company, et al. v J,R.Simmons, et. al, {Kem County Superior Court Case-
No, 1901), “Shaw Decree” (August 6, 1800). (Ex. No, 48).

NORTE KERN WATER STORAGE DISTRECT V5. KERN DELTA WATER DIsTRICT, CASE NO, 56-172919
STATEMENT OF DECISION
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Beardsley Canal (which was owned by the Kern County Land Company® (“Land Company™)) and
began taking more water in the South Fork.
All ofthe individual subsidiary canal companies owned by the Land Company were plaintifis

in the action.’ They were represented by one counsel. Plaintiffs contended that defendants were

|| exceeding their lawful taking of water and asked for & judicial decres establishing the exact rights | .. .

of the parties, Plaintiffs were obviously not directly challenging the rights of one anothes.
Piaintiff canal companies sought an amount of water that was more than what they were
ultimately adjudged to own. The court ﬁn_cis the reduction of plaintiffs’ original claims by Judge
Shaw does not provide sufﬁcient evidence of competing claims between them. Furthermore, any
clash o‘f rights that did exist between the plaintiffs was indeed settled and extinguished when Judge
Shaw made his final order on entiflements, and any clash, if there was one between plaintiffs, did
not continue aﬁef\ the court’s decision. Lastly, no first point water righ{ ﬁoider contended that it had
aright to water due to nonuse of a prior appropriater. Thus, the neéessary showing of a clash of
rights related to forfeiture from the Farmers case has not been made.
Furthermore, the appellate court made specific mention of the Shaw Decres in regard to this
issue when it stated:
We' do ... offer some observations which may be relevant on remand. First, the
Miller-Haggin Agresment and the Shaw Decree, which quantify North Kern's and
Kern Delta’s respective entitlements, do not appear to support & claim by North Kem
to any of Kern Deliz’s rights because neither document evidences a pre-1914
appropriative claim to an increased entitlernent by North Kem. See Op. at 44.
i
H

The parties 1o this action are the successors in interest of the original canal companies

"holding appropriative rights on the Kern River. The original canal companies were all owned and

operated by the Kern County Canal and Water Company, which was a wholly owned subsidiary of
the Kem County Land Company (also referred to herein as “Land Company”}.

They are as follows: the Farmers, Pioneer, Buena Vists, Kemn Island, James, Anderson,
Stine, Plunket, Meacham, James & Dixon, Joice, Kern River Canal and Irrigating and Central canal
companies.

MNORTE KERN WATER STORAGE DISTRICT VS, KERN DELTA WATER DISTRICT, CASE NO, 26-172213
STATEMENT OF DECISION
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B. Hancock vs. East Side Canal Company

The California Reilroad Commission case of A. Hancock, et. al. v. East Side Canal
Con:_xpany, Kem Isiar:dﬁand the Kern County Canal and Water Company (“KCCWC”), was filed in
1918. In Hancock, plaintiffs were customers of the East Side Canal Company, which, in tum,

j-received-its water from the Kern Island, bofh of which were subsidiaries of KECCWC. Water was |~
- Suppiied to the East Side Canal Company pursuant to two contracts with the Kern Island, Plaintiffs

contended that they were entitled to more water than contracted for based on Kern Island’s status as
a public utility, in that 2 public utility was not allowed to discriminate between customers.

. The Commission’s first ruling was that Kem Iéland must prorate its watér between all of its
c:u’stcxz.:xers.7 At rehearing, the defendants claimed that the Land Company recsi\}ed water from its
subsidiary sixteen ca-nal‘oompa;xies and further alleged their rights to use the water were stated inthe | -
lvﬁllér-Haggin Agreement and Shaw Decree, Furthermore, Kern Island cla._imed that it hafi pre-
existing contracts with private customers. '

During the rehearing, several intervenor consumers from individual canal companies with

‘rights junior to Kern Island provided testimony concerning their historical use of Kerm Island water,

The Commission then ruled against plamtlfts It stated that the junior'cazjal companies who had

historically and continually used Kern Island water would continue to receive water historically-used,
even though Kern Island was a public utility.

The Commission stated, at page 224 of the rehearing decision: “the problem is one with so
many varying factors and so complicated it is difficult to arrive at an equitable.; solution.” The
Commission further determined, at page 224: “clearly we cannot in justice direct Kern Island i

deliver water to plaintiffs as this would mean depriving other consumers of a large part of the water

#FKern Island Irrigating and Canal Compeny ("Kern Island’)

4. Hancock,et. al. v East Side Canal Company, (CRC Case No. 125 0) Decision No. 6383
(June 3, 1919) (Ex. No. 720}

84 Hancock, er al. v East Side Canal Company, {CRC Case No. 1250, Demszon No. 9195
(June 30, 1921). (Ex. No. 721)

NORTE KERN WATER STORAGE DISTRICT V8, KERN DELTA WATER BISTRICT, CASE No, 96-172519
STATEMENT OF DECISION
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now utilized by them.” Kern Island was ultimately ordered to deliver water to its customers pursuant
to historical use and the contracts if held with customers.
Hancockpresents no clash of rights related fo this case justifying enactment of the forfeiture

period. First, plaintiffs were not first point water right holders and were not predecessors in interest

1o any party in this case. Plaintiffs were simply consumers or customers of Xern Island and East.

Side Canal Companies, Further, the plaintiffs’ claim was not based on forfeiture or loss of right due
to nonuse, nor did it involve a claim of right to Kern Island’s Shaw Decree entitlements. Plaintiffs
simply sought an increase in delivery of water based upon their claim that Kem Island was a public
utility and had no authority to prefer one customer over another.

. Second, as to the intervenor consumers from junior canal companies, theyto'o were not frst
point water right holders. Furthermore, they made no claim that their right to histo'ricé.l use of the
water was mmdesed with, injured orinvaded by Kern Island, the ori gmal éi:pénpriator. Nordid Kem
Island object to the intervenor consumers’ claim for ﬁ";ontracted water historically used by them,
ﬁm, even though it could be argued that the consumers from the junior canal companies were
asserting a right to Kpm Island water based on nonuse by Kerﬁ‘island,.there was no claim by the
junior consumers that their rights had been harmed.

Addifionally, there was no dispuie between the junior consumers and Kern Island. The junior
consumers plainly were not fighting the original appropriator and thers is no showing that Kem
Island objected to the junior intervenor consumers’ claim for historical and contractual water rights.
Indeed, the Commission specifically found that the defendants were not concerned with whom they
delivered water to, provided the defendants assumed no liebility. Simply put, the imtervenor
consumers wanted Kem Island’s sale of release water to them to continue.

C, Kern River Water Storage District

The Kern River Water Storage District was formed in 1923, In 1923, the Land Company
owned vxrmally all of the first point canal companies. The Land Company also-owned much land
north of t'k‘le river, but the individual canal companies (including Kem Island) holding senior rights
to the river were located south of the river. Thus, the Land Company favored a plan for development
of a water storage district tﬁat could provide river water to northern lands by merging the individual

MORTE KERN WATER STORAGE DISTRICT ¥5. KERN DELTA WATER DISTRICT, CASE NO. 96-17291%
STATEMENT OF DECISION
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canal companies’ paper entitlements, treating the entitlements as though they did not exist, or
“pooling” the water rights. '
Despite the Land Company’s desires, the State was hesitant to approve the plan for the Kem -

River Water Storage District because of the California Railroad Commission’s decision in Hancock.

In‘thatregard, state engineers were coricerned that the available water supply from the southern canal

companies holding senior rights would be based on historical use instead of the Shaw Decree
entitlements. Also, there was substantial opposition to the formation of this district by southern land
owner consumers because they feared the Land Company would detrimentally take water they were
entitieﬁ to under the Shaw Decree. |

The evidence shows that the Land Compsany tock the consumer’s objections into
consideration and modified the plan for the river district so that the southern consumers would
continue with & supply of unregulated surface water in accord with their Shaw Decree entitlements
and diversion priorities. Indeed, the new district’s Board of Directors indicated in its modified plan
of development, as shown in Exhibit 2465, that past entitlements would remain attached and
available even though an ez;tiﬂemcnt was greatly in excess of past diversions,” However, vitimetely
the Land Company withdrew support for the river district because of public sentiment opposing the
plan and the district was dissolved. |

The court finds that thisl event does not demonstrate a clash of rights so as to initiate a
forfeiture period. There WE';S no claim by a party or party predecessor for water rights based on
ﬁonuse or forfeiture. "fhe objections to the river district came from southern consumers and the
district plan was adjusted to eliminate any disturbance of Shaw Decree entitiements. Further, the

concerns stated by the state engineers regarding the formation ofthe district clearty related to future

|l possible claims of right by junior canal companies.

M

i

*Kern River Water Storage District - Digest on Report of Modified Plan of Development
Recommended by Board of Directors, (December 1, 1928), (Ex. No. 2465).

NORTH KERN WATER STORAGE DISTRICT Vs, KERN DELTA WATER DISTRICT, CASE NO, 96-172519
STATEMENT OF DECISION
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D, 195¢"s Rate Cases
The public utility individual canal companies’ sought to raise water rates in 1931, Here,
eight canal companies'® owned and operated by KCCWC made application to the California Railroad
Commission to raise Watt-:;r rates.!! Significantly, the applications represented that no actions
questioning the water rights were pending and that division ofriver flowbetween canals was unified.
The applications further stated ﬁ:at senior right holders routinely released water for use by others
without reduction of the seﬁior right. Lastly, the canal companies’ entitlements were shown as stated
in the Shaw Decree and used as a basis for detezmmmg the value of the companies.’
~ The court finds no dispute, objection or clash of rights regarding this event. There plainly

i5 0o evidence that a party or party predecessor clairned it was entitled to an increase in entitlement

‘based on nonuse of a pricr appropriator.

E. 'l;‘\e'hac_:hapi Cattle Colﬁpany vs. Kern Island Canal C‘ompany

The California Railroad Commissiqn case of Tehachapi Cattle Company v. Kern Island
Canal Company was decided November 13, 1933.%* In T'ehachapi, the complainants were customers
of Kern Island. Complainants’ land was not owned by the Land Compary. Complainants
complained that Kern Island’s extension of water service to land owned by the Land Company
within Kern Island’s service ares was unauthorized dus to Kern Island’s failure to obtain a certificate
of necessity permitting extension of water service.

i

®They are as follows: the East Side, Buena Vista, Stine, Farmers, Central, Kern River Canal
& Irrigation, Pioneer and Kern Island canal companies,

" In the Matter of Applications of East Side Canal Company, et. al., for Authority to Increase
its Rates for Water Service, Applications Nos. 16610-16617, Decision 23345 (February 2, 1931) (Bx.
No. 724),

“General Report on Considerations, and rq Above Utilities, Kern Cou‘nty Canal and Warer
Company, General Report, Rate Cases, 1930-1931 (May 25, 1931) (Ex No., 2277).

®Tehachapi Cattle Company, et. al. v Kern Island Canal Company, (CRC Case No. 2711
& 2755), Decision No. 26529 (November 13,1933) (Ex. No. 727)

NORTH KERN WATER STORAGE DISTRICT V&, KERN DELTA WATER DISTRICT, CASE NO, §5-172919
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The defendant canal company claimed that the certificate was not necessary because it had
been servicing the additional area for some time. During the procsedings, the Farmers Protective
Association (& group representing southern area farmers) filed a petition with the Cormmission
seeking 2 declaration that the water rights of the individual canal companies belonged to the farmer
customers of the canal companies. The Land Company’s aftorney opposed the Association’s
position and informed the Land Company that, since the Shaw Decree fixed title to the water rights
in the canal companies, the landowners only had a right of service.'*

The Tehachapi case fails to disclose a clash of rights in that the claim presented was by a
customer ofa party predecessor and not a senior Tight holder. Furthermore, the claim was not for
mcreased entitlement due to forfeiture based on lack of use. It is apparent that this was a dispute
concerning one landowner’s dissatisfaction with KemIsland’s delivery of water to-another customer
within the same service area. | | o

F. Formation of North Kern Water Storage Distriet

North Kemn Water Storage District was formed in 1935, This district was developed by the
Land Company for the purpose of providing an increased level c;f water service to areas north of the
river. Documents show that river water provided through canals, groundwater, a;nd water from the
Central Valley Project formed the expected basis of the district’s water supply.' |

Exhibit509isa tfanscript of'e lively public hearing on t‘nei:;reojac:-t.‘15 Land Company officials
represented that they assumed the district would acquirerrighfs to river Watef not presently serving '
émy public utility in order to build upon the approximately 60,000 acre-feet of water per year that had
historically been used by the northern area lands. The Land Company’s attorney clearly stated that
the district would not claim a right to any water from utility canal§ south of the river and would not

interfere with southern senior entitlements. Despite vocal skepticism from the Land Company’s

MvicCutchen, Olney, Mannon & Greene letterto the Kern County Land Company, Attn: Mr.
Whitaker (July 17, 1929) (Ex. No: 2480),

YBefore the State Engineer of the State of California In the Matter of the Formation of the
North Kern Water Storage District, Transcript of Proceedings (July 17, 1935) (Ex. No. 509),

NORTH KERK WATER STORAGE DIsTRICT V8, KERN DELTA WATER DISTRICT, CASE NO. D6-172919
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south-side consumers, the state hearing officer concluded that the district would not deprive anyone
of what they owned and, if that did’ occur; the consumers could have their day in court.

Here, there is no evidence of & dispute that gives rise to a forfeiture claim. No first point

water right holder claimed an increased entitlement due to lack of use by a senior right holder.

Indeed, to the confrary, the evidence shows that the new district was not to interfere with southern
entitlements and would look to other sources for its water supply. Furthermore, there is no evidence

indicating that any perty (or even a customer) sought redress in court, as suggested by the hearing |

officer, due to interference with a subsequent appfopziator’ s water rights.

Shortly after North Kern was formed, it appears the disirict sought allocation of water from
the Bureau of Reclamation. The State responded by discussing the potential of exchanging water
from the Fria.pt canal with a large percentage of unused water from Kfsm Island’s entitlement.
However, the St%te’s proposal was clearly rejected by FLA. Haébl, the Land Company’s engineer,
as shown in Exhibit 461, This exhibit indicates Mr. Haehl’s belief that Kern Island’s unused water

Il was not available because junior right holders to Xern Island had recognized rights to that water.'®

The court does not find that this exchange demonstrates a claim sufficient to show the basis
for forfeiture in this case. While the response by Mr. Hachl in Exhibit 461 indicates that junior
holders have what he believes to be “well recognized rights™ to Kern Island’s release water, he does
not contend that Kern Island’s entitlement of 300 cubic feet per second had actually been reduced.
In othér words, there is no claim that Kern Island had lost its full Shaw Decree entitlement. Instead,
Mir. Haehl simply acknowledged the long established rule and practice that any water released by
Kem Island became available to junior right holders in order of their priority.

More importantly, this exchange does not rise to the level of a formal claim of right by 2
party or party predecessor to this lawsuit. Nor is thers any indication that a subsequent
appropriator’s rights had actually been interfersd with, injured, or invaded by an original

appropriator. In sum, this is simply a letter from the district or Land Compeny’s representative

H., A. Haehl letter to A. D. Edmonston (November 19, 1936) (Ex. No. 461). H.A. Haehl
was af this time a consulting engineer to the Kern County Land Company.

NORTE KERN WATER STORAGE DISTRICT v5. KERN DELTA WATER DISTRICT, CASE No. 96-172519
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indicating that Kemn Island’s unused water was not available for exchange with water from the Friant
canal,

G.  North Kern’s 1950 Project _
The next event is the North Kern project of 1950. The purpose of the 1950 project was to

‘develop & water supply of 200,000 acre-feet of water per year for North Kern by using North Kem

water, water from private canal compaﬁies, and approximately 65,000 acre-feet of release water from
southern canals.!

Although the project was to leave sufficient water for growth of southern aieas, the feasibility
report from the State concluded that the project overstated North Kern's need for the supply and
unders;tated the needs of the lands south of the river. The project acknowledged Kern Delta’s Shaw
Decree entitlements, and the order approving the project does not inciude an jncréasad Shaw Decree
entiﬂement for N orth Kemn or any claim of right by Nortﬁ Kem ‘éo southern Shaw Decree
eﬁﬁﬁements. | |

Thus, this project cannot serve as the basis for finding a claim, dispute or fight that gives rise

| to & forfeiture period. Here, no party or party predecessor claimed a right to water based on nonuse

of & prior appropriator. The proj sct report makes clear that the plan involves using excess flow from
other rights.

H 1952 Transfer of Rights to North Kern

In 1952, the Land Company transferred water rights to North Kern. Here, the Land Company
sold certain private water rights to North Kern, However, the sale included a reservation of right to
water not used by North Kern.* North Kem did not acquire southern water rights or rights to release
water as previously determined by the original trial judge, whose ruling remains undisturbed by
appeal.
///

""North Kern Water Storage District Report to the State Engineer on Feasibility of Project
(August 15, 1950) (Ex. No. 57).

8 dgreement for Use of Water Rights (January 1, 1952) (Ex. No. 59).

NORTHE KERN WATER STORAGE DISTRICT V5. KERK DELTA WATER DISTRICT, CASE NO. 26-17201%
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Furthermore, North Kem’s expert historian, Rand Herbert, acknowledged that this event does
not involve a claim or clash of rights and there is no evidence of any objection by any right holder
to this sale or of any ensuing dispute arising from the transfer.

L Release Practice (1900 - 1952)

. - With respect to the time period fom 1900 to 1952, the court makes the following further -
findings: | _
. In 1900 the Shaw Decree set forth an order of priority regarding the water rights of first point
holders when there is not sufficient water available for ail. In accord with established law, Judge
Shaw ruled that the water was not to be wasted. Thus, the senior right holders engaged in a practice
and custom of releasing unused water for use by junior right bolders. This practice included the
junior’s use of the release water without exerting a formal claim of righ’g to the water.

Water C\ode Section 1241 and its predecessor statute providing for forfeiture of water not

. beneficially used have been in existence sincclprior' to the turn of the century. Itis abundantly clear

that throughout the river’s history the pertinent parties were well aware of the law involving
forfeiture. This knowledge extended to ﬂ:lf: officials, engéneers, directors, and attorneys of the Land
Company, its subsidiaries, the KCCWC, the individual canal companies, as well as the separate
public districts such as North Kern. Furthermore, state engineers and attorneys continually noted

the potential for conflict over water rights between original appropriators who failed to use the water

beneficially and junior holders who ‘put the water to good use.

Despite this awareness, the parties’ historical practice of depending on release water without
exercising a formal claim of right to the water continued until events that led to the initiation of this
lawsuit. Indeed, over and over again, the evidence shows that, from the turn of the cenfury up to and
including recent times, the actual Shaw Decree entitlements of the cznal companies were confirmed.
The court nds that this practice of depending on release water without exercise of a formal claim
ofright i.s inescapably related to the common ownership of the individual canal compéanies over the

course of Xern River history,

NORTE KERN WATER STORAGE DISTRICT VE KERN DELTS WATER DISTRICT, CASE NO, 96-172519
STATEMENT OF DECISION
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Exhibit 881 is a letter dated July 11, 1929 from an engineer to an attorney.” The authar
focuses on the voluntary release and exchange custom when he states:
As long as the, various canals are all under onme head perhaps such a family

arrangement is harmless. On the other hand, unless there is specific agresment to the
contrary, it would seem that should at any time any of'the canals come under separate -

- ownership, antagonistic to the Kern Island Canal Company claims could be setupby = [~

the canals that had received water inside the Xern Island entiflement, that might
result in a curtailment of the Kern Island right.

In sum, the individual canal companies’ historic practice of voluntary participation in a
program of release and exchange without loss of entitlement precludes a finding that any of the
events described so far are related to the clash of rights that arose between the ﬁarties in 1976, when
Kern }5eita sought to expand its historical use after purchase of Kern Island’s entitlement from the
Land Company’s successor in interest.

| . 1970's Litigation

In September 1970, the City filed suit against the Land Cornpany, its subsidiary canal
companies, and North Kern, seeking an adjudication and declaration of Kern River water rights. The
complaint alleged nonuse of water rights by original appropriators and sought orders providing the
City with ownership of the rights.?’

Atlthough co-defendants Land Company and North Kem initially opposed the lawsuit, the

claim was dissolved when the City dismissed its complaint in 1975 after the parties reached an

|| agreement for the sale of Kern Island rights to Kern Delta and the Land Compeny’s remaining rights

to the City.*! When the City dismissed the suit, it ceased to exist and does not serve as the basis for

a clash of rights in this case. Furthermore, the City did not possess any Kern River water rights at

YHarry Bamnes letter to Mr, H.T. Farmer (July 11, 1929),

DComplaint for Adjudication and Declaration of Water Rights, Declaratory Relief, Quiét
Title, Injuncrion and Damages (Kern County Superior Court Case No. 111404) (September 29,
1970) (Ex. No. 8139).

A Request for Dismissal (Kem County Superior Court Case No. 111404} (February 3, 1975)
(Bx. No. 8144),

NORTH KERN WATER STORAGE DISTRICT v5, KERN DELTA WATER DISTEICT, CASE NO, 36-172919
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the time the lawsuit was filed and the first point water right holder co-defendants, who are the
parties’ predecessors, clearly were not engaged in any type of clash over their respective rights.

In September 1970, the City also filed suit in eminent domain seeking water rights for public
interests, necessity and convenience.”? This is not a claim of entitlement based on nonuse by a party
or p.arty predecessor and, therefore, does not provide for a dispute invelving forfeiture. Furthermore, -} -
the City dismissed its appeal of the court’s entry of judgment ageinst it cavsing thet claim to also
cease to exist?

After the City and Tenneco West, Inc. (“Tenneco™™ entered into a Memorandum of
Understanding for the sale of Tenneco's water rights to the City in July 1973-, Kem Delta filed a
Iawsui‘t in eminent domain® alleging that public interest and necessity required that it obtain Kern
Island rights.® As with the City’s eminent domain lawsuit, this action did 'not center on a claim of
right based on nQRuse. "Also, the claim caésed to exist when Kem Del_té diémissed the complaint in
19767
/i
i

2Complaint for Eminemt Domain (Kem County. Superior Court Case No. 111405)
(September 25, 1970) (Ex. No. §140).

® Remittitur (Court of Appeal, Fifth Appellate District Case No. 5 Civil No. 1632; Kem
County Superior Court Case No. 111405) (June 4, 1573) (Ex. No, 5059).

Tenneco is a predecessor to the parties through its purchase of Kem River water rights and
facilities from the Kern County Land Company in 1967.

BComplaint in Eminent Domain (KCSC Case No. 125566) (Ex. No. 8150).

®The rights and faciliies of the Kern Island, Buena Vista, Stine and Farmers canal
companies (including Xern Delta’s entitlements which are the subject of the retrial) were merged to
form the-Kern Island Water Company in 1967, These merged rights are collectively referred to as
the “Kern Island rights” throughout the remainder of this Statement of Decision.,

¥ Request for Dismissal (Ventura County Superior Case No. 58140, KCSC Case No. 125566)
(November 29, 1976) (Ex. No. 8155). :

NORTH KERN WATER STORAGE DISTRICT VS, KERN DELTA WATER DISTRICT, CASE No. $6-172919
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In April and May of 1976, the City filed several suits having to de with confirmation of the
Tenneco sale® and validation of the'City’s sale of certain rights to North Kern.” The claims in these
suits did not involve a claim of right based on nonuse and do not give rise to a forfeiture period.

K Clash of Rights |

In-1974 and 1975 the foundation for the clash of rights involved in this lawsuit was laid as
follows:

(1) North Kem made a fom:xai claim of right to water historically unused by Kern Delta in
aletter dated May 7, 1975.2% The lefter, Exhibit 212, was sent to Kem Delta and indicated that Nortk

‘Kern would resist any attermpt by Kern Delta to increase past ﬁse, thus demonstrating a formal claim

of inte;:ference, injury or invasion by North Kern. North Kem additionally sent formal notice of its
claim of right and objection to interference to the City, as reflected in Exhibit 397.% |

| (2) I{en% Delta made a formal éb}ection i North Kem's clalm ;Dy publishing its final
environmental impact report concermning sele of Kern Island rights to Kern Delta in November,
1975.% The court recognizes that Exhibit 77, the environmental impact report, states that Kern Delta
planned on maintaining current river bparations and diversions. However, the report also reflects

Kern Delta’s intent to increase.its use of the Kern Island entitlements (contrary to North Kem'’s

EComplaint in Rem to Determine the Legality and Validity of That Certain Contract Between
the City of Bakersfield, City of Bakersfield Water Facilities Corporaiion, Tenneco West Inc., Kern
Island Water Company, and Kern River Canal and Irrigating Company (Kem County Superior
Court Case No. 141050) (May 11, 1976) (Ex. No. 629).

®Complaint in Rem to Determine the Legality and Validity of That Certain Contract Between
the City of Bakersfield and North Kern Water -Storage District Dated May 28, 1976, Entitled
“4greement for the Sale of Kern River Water and Canals” (Kern County Superior Court Case No.

141362) (Mey 28, 1976) (Ex. No. 8145).

3 etter to Kern Delta Board of Directors, from Les Froman, President of North Kern (May

7, 1975).

L etter to Harold Bergen, City Manager, from Lee Froman, President of North Kern (January

"9, 1974).

2k ern Delta Water District’s Final Environmental Impact Report for Acquisition of Kern
Island Water Company (November 1975) (Ex. No. 77). :

NoRTHE KERN WATER STORAGE DISTRICT VS, JCERN DELTA WATER DISTRICT, CASENO, 96-172919
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1974),

claim) by stating that an irrevocable environmental change would result from acquiring the Kern
Island rights in that the water would not be available to other canals. Thus, when the Kern Island
rights were sold to Kern Delta in December 1976, the fight began and the stage was set for the
forfeiture period.

- Thereis :also much evidence from this time period indicating Kemn Deita’s intent to increase
historic use of the Kern Island water rights once acquired, as reflectsd in the testimony of Kem
Delta’s engineer Thomas Maddock and Director Howard Frick, and in Exhibits 194, 202, 214%
and 218,% Exhibit 76,>" an October 1975 engineering report in support of Kern Delta's application
to the state treasurer’s office for aoqmsmen of the Kern Island rights, also reflects Kern Delta’s
intent to increase use. Furthermore, Kemn Delta was well aware of North Kemn’s claim that Kem
Delta's rights were limited to historic use, as.is shown in several memos by Mr Maddock, including
Exhlblts 235% and 197.* The testimony of Kern Delta’s enginéer Dan Scbmidt, Mr, Frick and the
City’s pziqr Water Director, M. Gene Bogart, substantiate Kern Delta’s subsequent increase in use
of Kern Island water rights as planned and over the objection of North Kemn and the City.

i

S/

®Boyle Engineering Corporation (“Boyle’”) Memorandum to Bill Curtis and Lonnie Schardt
from Tom Maddock (July 16, 1974). :

*Boyle memorandum to Bill Curtis and Lonnie Schardt from Tom Maddock (October 14,
1974), _

*Boyle memorandumn to Lonnie Schardt from Tom Maddock (July 9, 1975).

*Boyle memorandimm to Tom Maddock from Lonnie Schardt (July 3, 1975).

“'Kern Delta Water District Engineering and Economic Report in Support of Application to
Distriet's Securities Division of California State Treasurer's Office jor Approval of Acquisition of
Kern Island Water Company {October 1975).

“Lette; to Stan Willis, President of Kern Delts, from Tom Maddock (June 20, 1974)

- *Boyle memorandum to Bill Curtis and Lonnie Schardt from Tom Maddock (August 8,

NORTH KERN WA’IIR STORAGE DISTRICT ¥5. KERN DELTA WATER DISTRICT, CASE NG, 96-17251%
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In July 1982, North Kem prepared & CBQA petition for writ of mandamus and injunctive
reliefrestraining Kern Delta from thé alleged wrongful diversion ofriver water.”® North Kern sought
to enjoin Kem Delta’ s increased use of river water because it éausad detriment to North Kern and
because Kern Delta failed to comply with CEQA project requirements. The action was never fled,
biitwas served upon Kem Delta. Subsequently, the parties entered info a series of agreements to ioll
the lawsuit until approximately 1994.%! Thereafter, North Kern filed its complaint undertying this
‘action. |

To conclude, the clash of rights between the parties concemning historic nonuse of the Kern
Island water rights did not oscur until December 1976, when the water rights at issue were sold to
the pa;'ties in this case. Thus, the forfeiture period commences five years preceding that date.
Specifically, the proper five-year period for measuring Kern Delta’s forfeiture is January 1, 1972
through December 31, 1976, | I

As aresult of the ruling on the timing of the inifial clash of rights, there is no need for this
court to consider the additional issues identified for retrial in the September 22, 2003 Order,
specifically:

«1. - North Kern's entitlement to any water found (1) forfeited by Kem

Delta’s predecessors prior to 1914, .(2) appropriated by North Kem's predecessors

prior to 1914, (3) perfected by North Kem’s predecessors by pufting the water to

beneficial use prior to 1914, and (4) not thereafter lost at any time be prescription,

abandonment or forfeiture; and
2. Worth Kern's tenth cause of action for damages against Kern Delta if
North Kemn prevailed on its claim of entitlement to any forfeited water as desciibed

gbove.”

"0 petition for Writ of Mandamus and Injunctive Relief Restraining Wrongful Diversion of
Water (dated July 2, 1982) (Ex. No. 94),

“1The parties entered into various agresments commencing J uly 28, 19 32 (Ex. Nos. 99,100,
and 101) and continuing until June 30, 1994 (Bx. No. 131).

NORT: XERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASEND, 26-172012
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The Court of Appeal stated, at pages 43-44 of its opinion, that “in order to secure the right

1o any water forfeited by Kern Deltd, North Kemn was required to prove that its claim was perfected

before 1914.” Because the Court of Appeal did not determine the exact period for forferture, it
instead stated that “the issue must therefore be addressed on remeand, if necessary.”

Since this court has determined that the initial clash of rights between the parties concerning
the historic nonuse of the Kern Island water rights did not oceur until December, 1976, Kem Delia’s
predecessors did not forfeit any water prior to 1914. North Kern therefore could not and did not
appropriate or perfect any rights to water forfeited by Kern Delta’s predecessors. .A_D.}f and &l clairns
to water forfeiteci by Kem Delta instead “will be subject to the statutory mandates” of the California
Water‘ Code (Op., p.45), and must be directed to the State Water Resources Control Board
(“swﬁ:ac”). See Op. at 43-47, | | -

IL Time-Step & Methodolegy

This court’s decision as to time-step and forfeiture methodology must begin with the
appellate court’s recognition of a primary principal of forfeiture law s stated on page 32, footmote
34 of its opinion, “the law abhors a forfeiture and when e statute calls for the forfeiture of a

recognized property interest, it must be given a fair, reasonable construction in order to avoid harsh

‘results,” See Op. &t 32, n.34.

A, Time-Step

In exarnining the doctrine of forfei‘cure, ﬂae appellate court held “the determination about
whether there has been & continuous nonuse for purposes of fcrfeiuzre- (or for related doctriﬁes of
abandonment and adverse possession) requires an assessment of the beneficial use for which the
water was eppropriated. [Citations]f’ See Op. at 37. Tt also noted “with appropriative rights], use
and nonuse are the tests of the right and must be decided upon the facts of the case.” See id. a1 38
(citing Davis v. Gale (1867) 32 Cal, 26, 27). With respect to the present case, the court stated,
“[tThe record suggests the evidence would support a finding based on- aajly use, the actual
measurement under the MHA, or some other larger period of time if it can be linked to the initial

need and historicel beneficial use.” See id at 41.

NORTHE KERN WATER STORAGE DISTRICT Vs, KERN DELTA WATER DISTRICT; CASE No, 96-172519
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Thus, the appellate court clearly instructed this court to determine the appropriate time step
based on Kern Delta’s predecessors’ initial need .for the water and their historical beneficial use of
the water, However, it qualified its direction by indicating that this court could consider any factor
beyond the control of Kem Delta and not related to demand, such as climate and water supply, See
Op. at41-42. Significantly, the appellate court held “there were many instances when Kemn Delta's
predecessors useﬁ the full entitlement during certain months of a particular year,” and *a finding of
forfeiture for those months in any ﬁve—year period that included one of the noted years would be
improper.” See Op. at 39, The appellate court conﬁxmed, “I'wihen the nature ofthe initial beneﬁcial
use is linked to a pérticular time of day, a certain month, or a particular season of the year, the
finding of forfeiture musf also be linked.” See id. The court also stated that “{t]he MHA aunticipates
that wa.ter use will vary from month to month and season to season. I;h‘? parties concede as much
when théy distinguish between the MHA season and the non-MHA. s,éason.” See id at 39, n4l,
“Consequently, i; is possible to forfeit a right to use water for a portion of the year or a certain hour
of the day but not for other such periods. [Citations].” See id at 39, _ |

The evidence here plainly shows that Kem Delta’s predecessors’. initial need for water and

historical beneficial use was primarily for irrigation of crops. A subordinate nesd and use developed

“years later involving storage of water in Lake Isabella, but ultimately the siored water was used for

irrigation. This court gives little weight to the fact that some of the original notices of appropriation
and other historical documents mention uses other than for irrigation vof crops.  Plainly, the
overwhelming evidence shows the water was 1o be used mainly for imrigation,

The testimony of Gene Bogart, past employes of KCCWC and previous supervisor of the
flow and diversion records, provides detail on how Kern Delta’s predecessors made known their
need for water, the manner in which the water was dslivered to them, and the procedure used for
recording the amount of water they used. Mr. Bogart indicated the KCCWC, a subsidiary of
Teﬁneoq ‘West, was responsible for the entire operation of providing water to first point right holders,

including Kern Delta's predecessors,

NORTH KERN WATER STORAGE DISTRICT vs. KERN DELTA WATER DISTRICT, CASE No, 96.172919
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Mr. Bogart described the post-Lake Isabella procedure for order and delivery of water. First,
an individual consumer farﬁaer within an individual canal service area would place an order with
KCCWC for a certain amount of water based on the farmer’s nesd for the water. The farmer ordered
the water daily and, as stated by Mr. Bogart, “the demands of the farmers chanpe each day.”
Althoﬁgh & farmer could place-a-water order for up to seven days, it was not the usual practice and
ifit did happen the canal company would confirm the farmer’ s need for water daily after the first two |’
or three days. |

The KCCWC dispaticher would then total up the demands of the farmers and request release
of water from officials at Lake Isabella in a corresponding amount for the following day. The water
was re‘leased in the night and would reach the first point several hours later, where &8 KCCWC
employes measured the river flow. A ditch tender operated the canal head gates and individual
farmets were prgﬁded water based upon the requests they had made t1_1‘c prévious day, The ditch
tender recorded the amount of water delivered and the farmer was billed accordingly.

On the day following the release, Isabella officials advised KCCWC how much water it had
actually released. At the same time, Lake Iéabe}ia officials provided information regarding inflow
concerning that day’s estimated available supply. '

Inthe event farmers-ordered more water than was available, the KCCWC would evaluate the
orders and dstermine who would receive the available supply that day. Mr. Bogart indicated that the

farmers within the system cooperated with each other in order to make the practice work each day.

“The KCCWC also decided when a particular canal company would place water into storage.

- William Balch, past chief engineer-manager of the Kem County Canal and Water Company
indicated that, prior to construction of the Isabella Dam and Reservoir, river water was distributed
to the farmers on a rotation system at the direction of the KCCWC and based on the location of the
consumer. Essentially, each farmer would receive water one to two days a month if available and
if needed. ' . A
Fr‘om 197210 1976, the forfeiture period, the KCCWC did no;c keep daily flow and diversion

.records because KCCWC considered it busy work and not worth the effort. However, the total

supply aveilable each day and the actual daily use of water by each canal company was recorded on

NORTE KERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASE NG, 86-172019
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daily work sheefs. In tumn, this informﬁtion was used to generafe the monthly flow and diversion |-
records. As to documentation of water delivered, it was first allocated to & canal company’s
entitlement, next as release water used if there was insufficient entitlement, and lastly, as =
withdrawal from storage if there was insufficient available release water.
-—Based on clear directioﬁ from the appellate court and the totality of the circumstances in this | -
case, the appropriate time-step is monthly for the following reasons:
(1) There are no daily flow and diversionrecords available 5o as to accurately
- calculate the amount of water forfeited daily. X there were, the couﬁ would likely
choose a daily time step because it is pel;suaded that Kem Delta’s predecessors initial
" need for and beneficial use of the water is linked to particular days,
(2) The water was primarily used to irrigate crops. The crops were irrigated
(or not) ona daily basis. A farmer within a predecessor Aindividﬁal canal company’s
service area placed an order for water each day the water was needed. The water was
delivered to the farmer on & daily basis. Even though crops were generally grown
seasonally, the demand for water to irrigate varied daily depending on the type of
crop grown, ‘the available water supply, and the c]jmaie. North Kem's expert
engineer, Mr, Robert Beeby, acknowledged that the fow and diversion records
demonstrate that Kern Delta’s release of water fluctuated o*;f'er the yeers, through the
years, and between the seasons. Kern Delta’s expert engineer; Mr, Dan Schmidr,
provided MBI proof that Kern Delta’s use varied substantially month to month and
over the course of years because of hydrology, cropping, weather and snowmelt.
(3) The Miller-Haggin Agreement requires the water to be measured on 2
regular basis and, as noted by the appellate court, “the parties do not dispute that
these measurements have been made continuously on adaily basis since the inception
of the MHA and are accurate.” See Op. at 5. New information is recdrdéd each day
as‘to the river's supply and a right holder’s use. Indeed, every day is a new day on

the river,

NoaTH KRN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASENOD, P6-172919
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(4) A monthly Hme step is the most reasonable in this case because it
prowdes for the fairest construcnon of the forfeiture statute and avoids harsh results
Selection of e time step that encompasses mmore than & month will cause forfeiture of
water on days, months, and even seasons that Kern Delta predecessors did not fail to

uge their full entitlement.

The court does not find persuasive the argument that amonth}y time steia isimproper because
the tgtél amount of water used for each of the twelve months heving the highest use in the forfeiture
period will exceed the amount of water actually used during the single calendar year having the
highest actual use in the forfeiture .period. While this point may be true, it is of little weight given
the dir.ection of the appellate courtthata finding of forfeiture for months in the five-year period when
the full entitlement was used would be improper.

| Furthermore, given the wide fluctuation of the monthly supply of Kem RIVBI‘ waier, EVen as
to years having similar total average supply, it is unreasonable to expect that Kern Delta could
manage its entitlement based on a time step larger than monthly without experiencing harsh results,
such as insufficient ‘supply for months of peak demand.

To coz-nclude on this issue, the question whether Kern Delta forfeited by nonuse any past of
its Shaw Decree entitlernents will be based upon a monthly time-step,

B. Methodology

The parties disagree on the proper method to determine forfeiture. The frst dispﬁte centers
on whether the forfeiture period must consist of months where supply was available. The second
issue concerns the definition of available water supply. The last dispu{e relates to the celculation of
the amount forfeited and Kern Delta’s preserved entitlements.

1. Adjustment of the Five-Year Period
With respect to available supply and adjustment of the five-year period, the appellate court

stated: “‘fherefare we believe the appropriate five-year period must be no latez than the five years
immediately preceding 1976, although the period of measurement can be adjust&c'i for drought years,
if there were any, where the nonuse is not the result of a voluntary act of the appropriator but rather
the result of a lack of supply.” Seé Op. at 36.
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Despite this clear direction, Kern Delta claims that the five-year period should not be
adjusted to include five months in which supply was evailable, Additionally, Kern Delte argues that
the Shaw Decres entitlement should remain if any month during the ﬁﬁc-year period did not have
evailable supply because under both siﬁes’ method for determining forfeiture, the Shaw Decree
entitlement remains at times when it has not been fully used.

The court finds Kem Delta’s argument unpersussive since Kem Delta’s Shaw Decres
entitlerment remains unaffected when it has mt been fully used only when the theoretical
en‘aﬂement,"‘z or enfitlement based on available supply, has been fully used.

'Iherefore, the five-year period will be extended mcrementaﬁy back in time from 1972 until
the permd confains five months in which thers was a supply of water greater than zero.

‘ 2. - Definition of Available Water Supply _

 The second issue concerns the definition of “gvailable watar supp}y ? The aveilable water
supply is used to dstermine whether forfeiture is indicated based on five years of nonuse., North
Kern and the City contend that available water supply must be defined to include no’; only the
theoretical entitiement but also the amount of release water available for the right holds IS’S use.
Kem Delta believes this definition is inaccurate and improperly generates more water available for
forfeiture, |

This issue is complex and a decision is not easy as there are compelling points on both sides
of the argument. However, after due consideration, the court finds the weight of the evidence
establishes that nonuse must be considered without regard to release water for the following reasons:

(1) The Miller-Haggin Agreement and the Shaw Decres, which qﬁﬁnﬁfy the
parties respective entitlements, do not impose a specific obligation to use available
release water, As stated above, the Shaw Decree states an order of priority when

there is not sufficient water for all and an order that water is not to be wasted. Thus,

“4Theoretical entitlement,” as used herein, refers to the amount of water recorded for a given
diversion right under the *Entitlement” or “Cross Entitlement” column of the Kern River First Point
Flowand Diversionrecord. Thisisto be distinguished from the “Shaw Decree entitlement,” which
refers to the amount of water of a given diversion right assuming its maximum flow rate is

continuously available at its specific river stage.

NORTE KERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASE NO. 96-172919
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the senior right holders engaged in 2 historic custom and practice, as required by law,
ofreleasing unused water for use by juniors. This practics inclnded a junior’s use of
release water without exerting & formal claim of right to the senior’s enfitlement

when supply was insufficient to satisfy the junior’s entitlement and the junior desired

- water, Likewiss, if a junior had no demand for excess water and chose not to use the

release water, the water became available for the next junior, as required by the Shaw
Decree. And, the record evidence shows that use by the subsequent junior was
without formal claim of right to the prior junior’s Shaw Decree entitlement.

(2) The flow and diversion records that document available daily supply and

use, and used continuously by the parties since the Miller-Haggin Agreement, do not

record release water as a part of a right holder’s entitlement Release waier is

categoriz\ed separately from entitiement and shown as wéter given to or taken fom
the river. Actual use of water is reflected as entitlement plus or minus release.

{3) Atthe time ajunior right holder c;rders water, the amount of release water
available, if any, is unimown. Whether oz not release water even c):is‘csr depends
entirely on the use of a senior holders’s rights.

In this regard, as previously noted, until December 1976 the majority of the

individual canal comjaanies were under one head, the KCCWC, and even though

North Kern was a separate entity, the KCCWC was under contract {o provide

essential services to North Kern. Historically, all of the consumer farmers of the
various canal companies requested water for any given day at about the same time
by placing an order with KCCWC, At the time the order was placed, the availability
of release waier was wholly dependent on the subsequent' water consumption of a
senior right holder and a junior only became aware of the extent of available release
ater after delivery. It is this aspect that troubles the court most, as basic i:rinoipies '
of due process demand that prior to the loss of a right, knowledge of the right is

essential,

NGETE KERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASEND, 56-17291%
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" (4) In this case using release water to determine whether forfeiture is
indicated could cause the same body of water to be forfeited more than once.

(5) If release water is used to determine available water supply, & right

holder’s éhaw Decres énﬁﬂem_ent is subject to forfeiture despite the fact the holder

may have used aJl ofits theoretical entitlement or had no theoretical entitlementand

chose not io use available release water.

In stim, the decision to include release water as available water supply must be examined in
light of the mandate that the forfeiture statute be given a fair and reasonable construction in order
to avqid ‘harsh results. Based upon the law of the Kern River and the complex, intertwined
circumstances of this case, the weight of the evidence supports a finding that release water will not
be used to determine forfeiture.

| : 3\ Amount Forfeited & Preserved Enﬁtleﬁlents _

The finel dispute concerns calculation of the amount forfeited.

All parties agree that the preserved enfitlement is Kern Delta’s higi'lesi use during the
forfeiture period. |

Kern Ijeiia introduced evidence, through Exhibit 10015, demonsirating the highest use ofthe
Kerm Delta rights in the January 1, 1972 through December 31, 1876 time period for the months
where there is forfeiture. This evidence establishes that Kem Delta forfeited a portion of its Kem
Island 1* right in the months of January, October, No;yrembar and December. North Kern introduced
additional evidence, consistent with the above findings, that established forfeiture also occurred for
Kern Delta’s Farmers right in the month of August.

In each month where Kern Delta has forfeited a portion of its eatitlement, the amount
forfeited is the difference between Kern Delta’s preserved entitiement and the Shaw Decres
entitlement.

: A‘lthougﬁ this methodology a_rguabily woulld lead to forfeiture of water that wés not alweays
available to Kern Delta, it is consistent with a finding that no forfeiture occurs where Kem Delta has
used all of the theoretical entitlement, but less than the Shaw Decree entitlement. Furthermors, it
is axiomatic that the preserve& entitlement and the amount forfeited must equai the Shaw Decree

NORTH KERN WATER STORAGE DISTRICT V5. KERN DELTA WATER DISTRICT, CASE NG, D6-172919.
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entitlement, Thus, ifavailable supply during the forfeiture period is taken into consideration and the
amount forfeited is calculated by utilizing the percentage of the theoretical entiflement not used and
epplying that percentage to the Shaw Decree enfitlement, the preserved entitlement will iaexdtabiy
be greater than Kern Delta’s highest use of the water. This would be contrary to the appellate court’s

|| kolding that forfeiture “represents the difference between the highest use in the five-year period and
.the full entitlement. {Citations].” See Op. at 38, '

IIi. Conclusion _ |

Based upon the five-year period of January 1, 1972 through December 31, 1976, and further
based upon 2 monthly measurement (ime-step), the evidence shows that Kem Delta’s preserved
entitle;ézents are as indicated in Exhibit 100135, ‘As set forth in Exhibit 10015, for the Kern Island
1% right, the preserved entitlement for the month of January is 8,493 acre feet (af), for October is
6,989 af, for No}:ember is 3,375 af, and for December is 2,050 af. In écidﬁion, as demonstrated
through evidence submitted by North Kern, the preserved entitlement for the Farmers right for the
month of August is 610 af.

The preserved entitlements are monthly ceps imposed upon Kern Delta’s Shaw Decree

entitlements. In other words, Kern Delta’s rights will continue fo be allocated on a daily basis, in

accordance with the dates of priority and flow rates foiind in the Shaw Decree, but Kemn Delta’s total
diversions for a given month in which forfeiture is indicated may not exceed the quantities listed
above as the preserved entitiement for such month.

- In each month where a preserved entitlement is shown, the amount forfeited is the difference

between the preserved eptitlement and the Shaw Decree entitlement. In all instances where no

{i preserved entitlement is shown, the amount forfeited is zero.

i
I

NORTH KERN WATER STORAGE DISTRICT v5. KERN DELTA WATER DISTRICT, CASE ND, 96-17201%
STATEMENT OF DECISION

28




o w1

oo T~ h

10
11
12
13
14
15
16
17
13

19.

20
21
22
23
24
25
26
27
28

O

As demonsuated through Exhibit 10015, Kern Delta has forfeited rights in the arnounts listed
below. This represents the total quantity of water above Kern Delta’s preserved entitlements in the

months where forfeiture is indicated, and the maximum Shaw Decree entitlement, as indicated:

= 3 s 'J’nR" = ._sg:,;)lzji% e
g "“3‘.? ?ﬁf 5 ;gf}ﬂ-_lﬂli—‘asﬂ]’%ﬁ}':“’g‘ -:: 2l ,
; ﬁg‘i‘?ﬂ 5}' ﬁl‘%maﬁg‘: SN R e
SRR e R e DL e s i i

T 8,493

_ Kem Islend 1st, October 6,989
Kem Island 1st, November 3,375

"Kem Island 1sf, December 2,050

Farmers, August 610

Consistent with the appellate court opinion, all water forfeited by Kern Delta reverts to the -
“public” and is a‘}‘railable for appropriation through the “permit pr'ocedureé’; of the California Water
Code, specifically Section 1241, See Op. at 46, |

Because North Kern has failed to prove its entitlement to ;ﬁhe forfeited water, North Kern's

tenth cause of action for damages is moot.

lDate('gjl ?O—Sﬁ_ﬁ C/(/ < .

Melinda M. Reed, Jidge of the Superior Court
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